Ordinance 2012-01

AN ORDINANCE AUTHORIZING AND DIRECTING THE VILLAGE ADMINISTRATOR TO EXECUTE A
USE AGREEMENT WITH THE COMMERCIAL POINT RACING FOUNDATION, INC.

WHEREAS, for several years the Village of Commercial Point has allowed certain of its public streets to be used for purpose
of hosting an annual go-kart street race referred to as the Commercial Point Grand Prix of Karting (the “Event”);

WHEREAS, the organizers of the Event have formed the Foundation for the purpose of facilitating and coordinating the Event
and related activities;

WHEREAS, the Foundation desires to continue to host the Event and make use of certain public streets within the Village and
now wishes to enter into this Agreement to reserve the right to host the Event at the Village of Commercial Point on designated dates
during the next three years; and

WHEREAS, the Council of the Village of Commercial Point desires that the Event continue to be held in the Village and has
agreed to permit the Foundation to have access and use of certain public streets, subject to annual approval and in accordance with the
terms and condition of this Agreement.

NOW THEREFORE, BE IT ORDAINED by the Council of the Village of Commercial Point, County of Pickaway, State of Ohio, a
majority of the members elected thereto concurring that:

SECTION ONE. The Villager Administrator of the Village of Commercial Point is hereby authorized and directed to enter into a Use
Agreement, in substantially the same format and content, as the document attached hereto as Exhibit “A” and incorporated herein by
reference, on behalf of the Village of Commercial Point.

SECTION TWO. Itis hereby found and determined that all formal actions of the Council concerning and relating to the passage of this
Ordinance were adopted in an open meeting of Council and that all deliberations of the Council and any of the decision making bodies
of the Village of Commercial Point which resulted in such formal actions were in meetings open to the public in compliance with all legal
requirements of the State of Ohio.

SECTION THREE. All prior legislation, or any parts thereof, which is/are inconsistent with this Ordinance is/are hereby repealed as to
the inconsistent parts thereof.

SECTION FOUR. This Ordinance shall become effective upon the earliest date allowed by the laws of the State of Ohio.

Vote on Suspension of Readings:

Motion by: Kim Gooden-Kinney 2nd; Jason Thompson

Roll Call:

Yes Jim Kuzelka Yes Vidal Cruz Yes Jason Thompson
Yes Randy Shelton Yes Kimberly Gooden-Kinney _Yes Clarence Wissinger

Vote on Passage of Ordinance and Declaring an Emergency:

Motion by: Kim Gooden-Kinney 2nd; Jason Thompson

Roll Call:

Yes Jim Kuzelka Yes Vidal Cruz Yes Jason Thompson
Yes Randy Shelton Yes Kimberly Gooden-Kinney _Yes Clarence Wissinger

Adopted this 9™ day of January 2012.

Joe Hammond, Mayor Wendy Hastings, Fiscal Officer

Approved as to Form:

D. Michael Crites, Law Director
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Exhibit A

USE AGREEMENT

THIS USE AGREEMENT (this “Agreement”) is made andtezed into on January 9, 2012, by and
between th&/ILLAGE OF COMMERCIAL POINT, OHIO , an Ohio municipal corporation (“Village”), having
an address at 10 West Scioto Street, Commerciat,POhio 43116, anCOMMERCIAL POINT RACING
FOUNDATION, INC., an Ohio non-profit corporation whose Federal Tadentification Number is 45-4204830
(“Foundation”), having an address at 11 East Sc&iteet, Commercial Point, Ohio 43116.

RECITALS

WHEREAS, for several years the Village has allowedain of its public streets to be used for psgof
the hosting an annual go-kart street race reféoed the Commercial Point Grand Prix of Kartirtge(fEvent”);

WHEREAS, the organizers of the Event have forntes Foundation for the purpose of facilitating and
coordinating the Event and related activities;

WHEREAS, the Foundation desires to continue to llestEvent and make use of certain public streets
within the Village and now wishes to enter intosthigreement to reserve the right to host the Esettte Village
on designated dates during the next three yeads; an

WHEREAS, the Village desires that the Event corgitm be held in the Village and has agreed to germi
the Foundation to have access and use of certailic@ireets, subject to annual approval and ir@Ence with
the terms and conditions of this Agreement.

AGREEMENT

NOW THEREFORE, in consideration of the mutual cama contained herein and other good and
valuable consideration, the receipt and sufficieatwhich is hereby acknowledged, the parties wisket forth
terms and conditions upon which the Foundation hwsg the Event at the Village:

1. Grant of Use.

1.1. The Village hereby agrees, in accordance with dsemvation and approval process set forth in
Section 2, to permit the Foundation to have acaedsuse of certain designated public streets (“E8pace”) for
the sole purpose of hosting the Event during thet iomplete weekend of August for the 2012, 2043 2014
calendar year (each such weekend in August isredter referred to as an “Event Period”), whichlisimzlude
Friday, Saturday and Sunday of such Event Periadaareasonable period of time before and after §wnt
Period. The Foundation’s right to access and heeElvent Space is subject to and subordinate t&/illege’s
rights as set forth in Section 2.2.

2. Reservation and Approval Process for the Ever8pace; Village's Rights to the Event Space.

2.1. Reservation and Approval Process of the Event Space

2.1.1. The Foundation shall not less than one hundredtyei¢h80) days prior to the
commencement of each Event Period, submit to tHlagé Council, for its review and approval, a pregad plan
for the then applicable Event Period (“Event Planfhe Event Plan shall include, but not be limjteml the
following: (i) the proposed layout of the Event Bpaincluding the public streets to be designatedha race
course and any additional space to be designatesefiting and vendors; (ii) a schedule of the psedoEvent
activities; and (iii) a proposed safety plan asHer described in Section 4.
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2.1.2. Village Council shall respond to submission of BvBlan within thirty (30) days of
submission. Such thirty-day period may be exteratedecessary upon notice to the Foundation iEthent Plan
and/or the proposed Event Space raises issuesetinate additional information or time for analyig Village
Council or Village Engineer. The Foundation wiloperate with and use its best efforts to provide Yillage
Council with such additional information and takels additional steps to address any issues raigéldebEvent
Plan or by the proposed Event Space.

2.2. Village's Right to the Event Space.

2.2.1. Village Council shall retain control of the Everpe8e at all times and reserves the
right, at any time to:

€) adjust and/or modify any Event Space, in wholengrart, as the Mayor or
Village Council deems necessary for any street taaance and repairs or otherwise as necessarjdagoublic
welfare and safety of the residents and visitothefVillage; and

(b) to clear and/or close the Event Space, in whole gart, as the Mayor or
Village Council deems necessary in case of an emneggor as otherwise necessary for the public weléand
safety of the residents and visitors of the Village

2.2.2. Except in emergency situations, the Village shakenreasonable efforts to give the
Foundation notice of any such adjustment or closihgll or part of the Event Space prior to theedat taking
such action as set forth in Section 2.2.1(a) oti&e@.2.1(b). Upon receiving such notice, the idation and the
Village shall work together to effect a reasonatdeommodation and resolution of the situation.

2.2.3. The Foundation acknowledges and agrees that thedatian’s right to use the Event
Space during an Event Period is subject to righteeVillage under Section 2.2.1(a) and Secti¢h1Zb), and the
Foundation shall have no cause of action or clagairest the Village in law or in equity for any dagesa for the
Village's exercise of such rights.

3. Foundation’s Use of the Event Space.

3.1. Permissible Activities. The Foundation’s use & Bvent Space is strictly limited to hosting of the
Event and may only engage in such activities rdlgitereto that are set forth in the Event Planapmtoved by the
Village Council. If at any time during the termtbfs Agreement, the Foundation engages in any aittévities at
the Event Space, this Agreement shall automatitcatipinate.

3.2. Compliance with the Law. The Foundation shalllktimes, at its sole expense, comply with all
present and future laws, and shall cause its agemgloyees, contractors, vendors and/or inviteeoimply with
such laws, and obtain and maintain all permits @ndfher governmental approvals required for the loyg the
Foundation of the Event Space.

3.3. Cost and Expense of the Event. The Foundationl Sleatesponsible for all labor, costs and
expenses associated with the Event. The Villagdl sieither be obligated to expense any funds edlad the
Event nor be required to allocate any Village resesi not otherwise paid for by the Foundation tier Event.

4. Security and Emergency Medical Services.

4.1. The Foundation shall prepare a safety plan whicil &ke submitted for approval to the Village
Council as part of the Event Plan. The safety gleall detail actions to be taken by the Foundaitiorelation to
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security and emergency medical services to be geovfor participants and spectators of the Evérte Safety
Plan shall also include a list of providers to esponsible for such security and emergency medaraices which
must be approved by the Village. The Foundatiall &ie solely responsible for all costs and expgrssociated
with such security and emergency medical services.

5. Maintenance and Repair.

5.1. The Foundation shall make and pay for any and alhtanance and repairs to the Event Space, so
that the Event Space will remain in the same adebebndition than existed on the date prior todbemencement
of the then applicable Event Period, this includes same level of cleanliness which existed priorthe
commencement of the Event Period. In the eventfigaFoundation fails to make such maintenancer@pair, as
applicable, to the Event Space and return the ESpate to its condition prior to the commenceménh® Event
Period, then the Foundation will reimburse the ag# for any expense it may incur to cause suchterance
and/or repair.

6. Representation and Warranties

6.1. Representation and Warranties of the Village. Aghe date of this Agreement, the Village
represents and warrants:

6.1.1. The Village is a municipal corporation duly orgasdzand validly existing under the
laws of the State of Ohio with requisite power authority to execute, deliver and perform its odligns under
this Agreement.

6.1.2. This Agreement has been duly authorized and apgrbyehe Village, has been duly
and validly executed and delivered by the Villagel & a valid and legally binding agreement of thkage,
enforceable against the Village in accordance vtithterms, except to the extent that such enforo¢mmey be
limited by bankruptcy, insolvency, reorganizatiompratorium or other laws relative to or affectimg trights and
remedies of creditors generally and by generakjples of equity (regardless of whether in equityablaw).

6.1.3. The execution, delivery and performance of thise&gnent by the Village will not
breach any statute or regulation of any governmewiority, and will not conflict with or resulbhia breach of or
default under any of the terms, conditions or pimris of any order, writ, injunction, decree, agneat or
instrument to which the Village is a party.

6.2. Representations and Warranties of the Foundation. As of the date of this Agreement, the
Foundation represents and warrants:

6.2.1. The Foundation is non-profit corporation that isydorganized and validly existing in
good standing under the laws of Ohio.

6.2.2. The Foundation has the requisite power and aughtiriexecute, deliver and perform
its obligations under this Agreement. The execeytitelivery and performance of this Agreement ha@en duly
authorized by all necessary corporate action on pghg of the Foundation. The execution, delivend a
performance of this Agreement by the Foundatiomiireg no action by or in respect of, consent offlimg with,
any third party, including without limitation anygernmental body, agency or official of the Unitthtes or any
state or any political subdivision thereof.

6.2.3. This Agreement has been duly authorized and apdrbyethe Foundation, has been

duly and validly executed and delivered by the Fation and is a valid and legally binding agreemanthe
Foundation, enforceable against the Foundationcoor@ance with its terms, except to the extent swath
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enforcement may be limited by bankruptcy, insolyemeorganization, moratorium or other laws rekatto or
affecting the rights and remedies of creditors galheand by general principles of equity (regasdlef whether in
equity or at law).

6.2.4. The execution and delivery by the Foundation of thjjreement and the fulfillment of
the obligations and promises made to the Villagetemoplated hereby (i) are not prohibited by anchdbviolate
or constitute a default under the Foundation's rizgdional or governance documents, (ii) are nohihited by
and do not violate any provision of any applicalaley, rule, regulation or other requirements of arational
governmental authorities or of any state, munidipabr subdivision thereof or of any authority, @gpnent,
commission, board, bureau, agency or instrumentaliany of the foregoing, and (iii) has not reedland will not
result in any breach or violation of any terms, ditans or provisions of, or constitute a breaclooflefault under
(immediately or after the giving of notice, passafdime or both) or conflict with, any contracgraement or
other instrument to which the Foundation is a party

6.2.5. The Foundation shall promptly provide written netiln reasonable detail, to the
Village whenever there is a commencement of, or amterial development in, any material litigation o
proceeding affecting the Foundation or the Event.

7. Insurance.

7.1. Throughout the Event Period, the Foundation slallits sole expense, procure and maintain
general liability insurance, including bodily injyrproperty damage and any other casualties a¥Vitlage may
designate against any and all damages and lighdlityaccount of or arising out of injuries to oe ttleath of any
person or damage to property, however occasioedated to the Event in amounts not less than $10000per
occurrence, $5,000,000 in the aggregate.

7.2. All insurance provided for in_Section 6.1 shallibea form satisfactory to the Village and carried
with insurance companies reasonably acceptableet®¥illage that are licensed or authorized to dsirmss in the
State of Ohio, are in good standing with the Ohap&rtment of Insurance and have a current ratsug with
A.M. Best Company of not less than A-:VIl, and/ohage claim paying ability is rated no lower thanb
Standard & Poor’s Ratings Service and A2 by Moodsigestors Service. Insurance coverage shall littewras
primary policy coverage and not contributing withexcess of any coverage which the Village mayycamd the
Village shall be named as an additional named é@tsuiThe Foundation shall furnish the Village & ithception of
this Agreement with a certificate of insurance ewvicing that all such insurance is in effect and tta Village will
be given at least thirty (30) days prior writtentioe of cancellation or non-renewal, and the Fotindashall
further provide proof that premiums have been fmidhe Foundation. The Foundation will annuallyhnihe
submission of the Event Plan provide to the Vill&muncil a certificate of insurance identifying tidlage as an
additional named insured.

7.3. In the event the Foundation shall fail to procumg eontract of insurance required under the terms
hereof or any renewal of or replacement for anytremh of insurance that is expiring or has beerced, the
Village may, but shall not be obligated to, procsueh insurance on behalf of the Foundation anadlséthereof
shall be payable to the Village within ten (10) siégllowing written demand of such reimbursement.

8. Indemnification.

8.1. The Foundation hereby agrees to indemnify and hbé Village and its Council, officers,
employees, attorneys and agents harmless fromgaidsa any and all liabilities, obligations, damsgeenalties,
claims, demands, fines, suits, actions, proceedingders, decrees, judgments, costs and expensgsd{ng
reasonable attorney’s fees and disbursements)yokiad or nature arising out of (i) the acts or ssibns of the
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Foundation; (ii) any breach or violation of thentsrand conditions of this Agreement by the Fouodatbr (iii)

the use the Event Space or from any activity, wankother acts or things done, at the Event Spacéhd
Foundation, its employees, contractors, inviteejnteers, or agents. The indemnification obligagi set forth in
this Section 8.1 shall survive termination of tAgreement.

9. Acknowledgment of Relationship.

9.1. Nothing contained herein shall be deemed or coadthy the parties or by any third party, as to
convey an endorsement or sponsorship of the Vilkdghe Foundation, the Event or any activitiesied thereto.
Further, nothing contained herein shall be deemembiestrued by the parties, or by any third pag®eating the
relationship of principal and agent, of partnerahipf joint venture between the parties heretbeihg understood
and agreed that no provision contained herein graut of the parties hereto shall be deemed toteraay
relationship then as expressly stated herein.

10. Default and Termination.

10.1. Default by the Foundation. Any of the followingtians shall be deemed a material default under
this Agreement: (i) the failure of the Foundati@a,agents, employees, volunteers, or contractotse the Event
Space in compliance with Village Code and applieatate and federal laws; and (i) the failurehef Foundation
to observe or perform any other covenant, agreeorertndition contained in this Agreement.

10.2. Right to Terminate.

10.2.1. Termination by the Village. If the Foundation shaéfault in the performance or
observance of any agreement or condition on itstpave performed or observed under this Agreensd,shall
fail to cure said default within fifteen (15) dagfter written notice of said default from the Vi (or such longer
period) if said default is not of a nature that dencured within said fifteen (15) day period pded that the
Foundation has commenced the cure of such defatitrwsaid fifteen (15) day period), then the V& may
immediately, or at any time thereafter, and withbuther notice, terminate this Agreement. Notaitinding
anything herein to the contrary, the Village stale the right to terminate and revoke this Agregraé any time
upon written notice to the Foundation if the Vikagn its sole discretion, believes the future afsthe Event Space
for the public safety might require it, whereupbistAgreement shall immediately terminate.

10.2.2.  Voluntary Termination. Notwithstanding anythingntained herein, this Agreement
may be terminated upon the mutual written consedtagproval of the parties.

11. Term.

11.1. The term of this Agreement shall be for a threeyér period commencing on date of execution of
this Agreement and ending on December 31, 2014.

12. Miscellaneous.
12.1. Entire Agreement. This Agreement contains therenthderstanding between the parties hereto

concerning the subject matter hereof and it is tstded and agreed that all negotiations and agretsntead
between the parties are merged herein.

12.2. Amendment; Waiver. This Agreement may be amendextjified or supplemented only by an
agreement in writing signed by the parties heretbhe parties agree that there are no oral agresment
understandings, representations or warrantiesatiganot expressly set forth herein. Neither thieifa nor any
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delay on the part of any party hereto in exerciging right, power or remedy hereunder shall opeaata waiver
thereof, or of any other right, power or remedyr sball any single or partial exercise of any righdwer or
remedy preclude any further or other exercise tife the exercise of any right, power or remedgxcept as
expressly provided herein, no waiver of any ofphavisions of this Agreement shall be valid unlig$s in writing
and signed by the party against whom it is soughitenforced

12.3. Assignment. The rights granted in this Agreenaptfor the exclusive benefit of the Foundation.
The Foundation shall not assign or otherwise tertsfe rights granted in this Agreement to any @eis entity,
without the prior written consent of the Village.

12.4. Notices. All notices and other communicationseliader shall be in writing and shall be deemed
to have been given when received if delivered bgserger or sent by overnight mail or on the tH#¢ pusiness
day following the date when mailed by first clasgjistered or certified mail, postage prepaid, esskd: (i) if to
the Foundation, at the address specified abovat such other address as the Foundation shall foavished to
the Village in writing; or (ii) if to the Villageat the address specified above, or at such addseit® Village shall
have furnished to the Foundation in writing.

12.5. Governing law; Forum. This Agreement shall be goed by and construed in accordance with
the laws of the State of Ohio, without regard taftiots of law principles. All disputes arising der this
Agreement must be litigated in the Pickaway CouBiturt of Common Pleas and the parties consentdo th
jurisdiction and venue of such Court.

12.6. Counterparts; Facsimile. This Agreement may bewtes in any number of counterparts, each of
which when so executed and delivered, shall cartetdn original, but all of which together shalhstitute but one
instrument. Signatures transmitted by facsimil@ldiave the same effect as original signatures.

12.7. Captions and Headings. The captions and headihgisiso Agreement are for convenience of
reference only and shall not define or limit anyttef terms or provisions hereof.

[Signatures on the Next Page.]
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USE AGREEMENT

Signature Page

IN WITNESS WHEREOF, this Agreement has been execaseof the day and year set forth above.

VILLAGE OF COMMERCIAL POINT, OHIC

BY:
Charles D. Hutchins, Village Administra

COMMERCIAL POINT RACING FOUNDATION, INC.

BY:

Print Name:

Title:
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